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On November 25th, 2009 (Thanksgiving Eve), the Washington State Supreme Court issued its decision in Magaña v. Hyundai Motor America, 167 Wn.2d 570 (2010), reinstating an $8 million default judgment as a sanction for willful and prejudicial discovery violations by Hyundai Motors (Hyundai).  A copy of that opinion is contained in the seminar materials. Viewed in light of the Court of Appeals’ 2-1 decision reversing the default judgment, 141 Wn. App. 495 (2007), the 7- 2 Supreme Court’s decision and Justice Sanders’ majority opinion stands as its strongest statement yet about how seriously the courts will treat violations of a party’s discovery obligations. Building upon and expanding its watershed decision in Physicians Ins. Exch. v. Fisons Corp., 122 Wn.2d 1054 (1993) and a prior Court of Appeals (Division II) decision in Smith v. Behr Process Corporation, 113 Wn. App. 306 (2002) which Justice Sanders’ opinionscited frequently, Magana offers timely lessons for all counsel, but particularly for defense counsel representing large corporations in signficant injury cases. 

Whether Magana adds to the body of law on discovery violations or merely underscores the basic standards and essential lessons of CR 26, CR 37(b) and Fisons decision is open to debate.  But for sure, Hyundai’s appeals treated the case as if the entire constitutional right to a jury trial under the due process clause hung in the balance.  For that reason, from the defense perspective the decision marks the farthest that any court has gone to analyze the impact of the ultimate sanction of default in relationship to the right to a jury trial.  For plaintiffs, the case involved nothing less than the fundamental importance in the integrity of the civil justice system and the search for truth in the administration of justice.  A level playing field which is the hallmark of our civil justice requires honest and complete answers to discovery requests and strict enforcement of sanctions when parties violate those obligations is a necessity.

 Either way, it has been a very long road for Jesse Magana.  Jesse Magaña was a passenger in a 1996 Hyundai Accent on February 15, 1997.  Ricky Smith was driving this two-door hatchback, and his wife, Angela Smith, was also a passenger.  As they crested a hill, they saw an oncoming truck driven by Dennis Nylander, which appeared to be in their lane.  Smith swerved, the Hyundai veered off the road, hit several trees, and spun violently.  Ricky Smith suffered a concussion, and Angela Smith broke her collar bone, leg, and shoulder blade.  Jesse Magaña’s restraint system and seat back failed and he was thrown out the rear window and landed about 50 to 100 feet away from the car.  He was rendered paraplegic.  

Jesse Magaña filed suit on February 8, 2000, in Clark County Superior Court, represented by Derrick J. Vanderwood of Lane & Marshall in Vancouver, and Paul Whelan and Peter O’Neil of Stritmatter Kessler Whalen, Withey & Coluccio in Seattle.  Jesse Magaña alleged that Hyundai proximately caused his injuries because its front passenger seat and restraint system were defective, allowing it to collapse and Jesse to be ejected.  

During discovery in 2000-01, plaintiff formally requested documents from Hyundai. He asked in RFP 20 for Hyundai to produce “copies of any and all documents including but not limited to complaints, answers, police reports, photographs, depositions or other documents relating to complaints, notices, claims, lawsuits or incidents of alleged seat back failure on Hyundai products for the years 1980 to present.”   Hyundai objected that the request was “overly broad and not reasonably calculated to lead to the discovery of admissible evidence”  but added that there were “no personal injury or fatality lawsuits or claims in connection with or involving the seat or seat back of the Hyundai Accent models years 1995-1999.”  This request sought “OSIs” (other similar incidents) which is often the most important evidence of product defect in an auto crashworthiness case.   The first thing jurors ask is “did this same problem happen to anyone else?”  If Plaintiff claims a product defect it had to happen repeatedly, according to the way most jurors think. 

There were numerous problems with Hyundai’s answer to RFP 20, starting with the fact that it was false, evasive, non-responsive and misleading.  Hyundai, in the possession of documents that were responsive to this RFP, did not answer the question, tried to reframe it and did not bring a motion for a protective order.  

  In addition, Plaintiff in RFP 21 asked Hyundai to“ identify with name and model number of all Hyundai vehicles that used the same (or substantially similar) front seat as the 1996 Hyundai Accent.”  Hyundai responded that “No other Hyundai model automobile uses the same or substantially similar design for the right front seat.”  False and misleading again.  Unfortunately, Jesse Magaña, accepting the truth of Hyundai’s answers, did not bring a motion to compel before the first trial and went to trial without any proof of OSIs.    

The jury trial commenced in June 2002.  One of Magaña’s expert witnesses briefly testified that an alternative seatbelt design, known as an integrated seatbelt design, could have prevented Jesse’s ejection from the Hyundai.  Hyundai objected, claiming that the expert had said nothing about an integrated seatbelt design during his deposition.  The trial court overruled that objection, and in fact the expert had testified about integrated seats in his deposition.  But the trial court judge changed her mind several days later, deciding that she should have sustained Hyundai’s objection to this testimony.  The trial court told Hyundai’s counsel to raise a request for an instruction striking the testimony at the close of its expert’s testimony.  

But Hyundai failed to raise its request then, instead raising it at the close of trial.  The trial judge determined that this was too late.  She refused to instruct the jury to disregard the testimony because that would have called undue attention to an otherwise insignificant detail in a long trial.  

Jesse Magaña prevailed at trial, the jury awarding him over $8 million in damages, and attributing 60% of the fault to Hyundai and 40% to the driver.  Hyundai appealed, and the Court of Appeals reversed and remanded.  The appellate court determined that the trial court’s failure to instruct the jury that the expert’s testimony was stricken misled the jury and was not harmless.  123 Wn. App. at 316.  Because Hyundai had not challenged any aspect of the damages award, the retrial was limited to the issue of liability only.  

Although very concerned about an appellate opinion overturning a jury verdict based on an arguably unpreserved and insignificant evidentiary ruling, Jesse Magaña’s counsel remained confident that he would prevail before a second jury on liability.  Since the appellate court also ruled that interest would run from the date of the original judgment, Jesse Magaña decided to retry liability, rather than seek review in the Supreme Court.

On remand, the trial court set a retrial date in January 2006.  On September 13th, 2005 Plaintiff’s counsel requested that Hyundai update its responses to Magana’s previous discovery requests in 2000. Plaintiff’s investigation had found a recliner mechanism in another Hyundai model that looked identical to that in the 1996 Accent and confronted Hyundai’s counsel with this evidenbce.  Although Hyundai tried to limit the scope of the request to certain vehicles (Accent and Elantras) and certain years for each, Magana insisted on a complete answer for all seat back failures claims in Hyundai products from 1980 to the present.  

On October 25, 2005 Hyundai objected again to the renewed discovery request but stated it would produce complaints and claims of alleged seat back failure in 1995-1999 Accents and 1992-1995 Elantras.  But Hyundai also admitted, at the same time, that the 1992-1995 Elantras had a recliner on the right front seat that was substantially similar to the front recliner on the 1996 Accent.  In short, Hyundai changed the answer it gave in 2000, in direct contradiction to its prior assertion that there were no such similar seat backs.  Hyundai also produced documents of two claims to seat back failure from 2000 (Dowling) and 2002 (Bobbitt) but represented that these were the “only” seat back failure claims involving 1995-1999 Accents or 1992-1995 Elantras other than Magana’s claim.  This again was a false and misleading answer again.

Plaintiff’s counsel was forced to bring a motion to compel, on October 27, 2005.  Hyundai opposed the motion, arguing burdensomeness and “not likely to lead to admissible evidence.” On November 18, 2005 the trial court ordered Hyundai to produce all claims, consumer complaints, lawsuits, reports, etc involving allegations of seat back failure on all vehicles with single model year, ie, what the Plaintiff’s request had asked for in 2000. 
On November 21, 2005 and again on December 1, 2005 and finally again on January 6, 2006 Hyundai produced a great number of additional OSI documents responsive to the 2000 discovery. In all over 47 OSI’s were eventually produced, including nine reports of seat back failures involving 1995-1999 Accents and even more OSI documents related to the Elantras and other models.  Three of these OSIs predated the 2002 first trial.  Yet Hyundai still had not produced all of the evidence that the Plaintiff had requested.  Jesse Magaña and his counsel attempted to investigate the numerous and the late-disclosed OSI evidence, but discovered that witnesses had died or disappeared, evidence had been destroyed, and files had been purged.  

Due to the difficulties caused by Hyundai’s tardy production and its continuing failures to fully disclose, Jesse Magaña was forced to move for an evidentiary hearing and for default judgment in late December 2005.  Plaintiff had located another seat back failure case (Acevedo) which Hyundai had still not disclosed.  Among other things, Magaña argued that it would be impossible to prepare a proper case regarding the OSIs because it often takes a year or more to fully develop such evidence.  Each incident needs to be investigated, police reports obtained, accident reconstruction reports collected, the seat back and harness system located and preserved, witnesses interviewed and experts provided with all of this evidence.  Hyundai’s delay in producing the OSI evidence prevented Magana from any serious attempt to prepare for trial.  The stale and destroyed evidence severely hampered Magana’s obligation to prove that such claims were “substantially similar” to Magana’s and were therefore admissible into evidence. In addition Plaintiff claimed prejudice because he could now allege a “continued duty to warn” legal theory against Hyundai and sought, belatedly, to amend his complaint to so allege.
Over Hyundai’s objection the trial court scheduled and held a three-day evidentiary hearing on Hyundai’s discovery violations from January 17 through the 20th, 2007.  It heard from numerous witnesses, including Hyundai’s in-house counsel Tom Vanderford, and,  through both live testimony and declarations, from Plaintiff’s experts on the importance of OSI evidence (Larry Baron of Portland Oregon), the unresponsiveness of Hyundai’s discovery answers (Jerry Greenan) and of the impact of such discovery abuses on the administration of justice and a trial’s “search for the truth.” (retired Justice Robert Utter). 

   Hyundai, in defense claimed that plaintiff’s counsel had “agreed” to limit discovery, but the trial court rejected that claim.  It also claimed that the Plaintiff’s counsel had “set up” Hyundai’s counsel by delaying in asking for OSI evidence until such time as, when they were produced, it would be too late to move them into evidence.  The trial court rejected this claim as well.  Hyundai admitted to discovery violations but claimed there was no prejudice to Jesse Magana.   The trial court saw a great deal of evidence regarding the violations, their willfulness, and the substantial prejudice to Jesse Magaña.  The evidence even included Hyundai’s admission on the stand (under examination by plaintiff’s trial counsel, Mike Withey) that it still had not disclosed all relevant and responsive documents at the time of the hearing.  

In detailed findings and conclusions covering 28 pages, the trial court found numerous willful and deliberate discovery violations that substantially prejudiced Jesse Magaña’s ability to prepare for trial.  The trial court also expressly considered and rejected all lesser sanctions than a default judgment, including a continuance, monetary sanctions, and taking facts as established (a sanction which Hyundai’s counsel conceded was the same as granting a default judgment.) The trial court considered each of these sanctions but held that such lesser sanctions were insufficient to meet Fisons’ four goals of deterrence, education, punishment, and compensation, while also insuring that the wrong-doer cannot profit from its wrongs, particularly in light of Hyundai’s status as a multi-billion-dollar international corporation.  A continuance – a “sanction” Hyundai suggested – would only reward the wrongdoer.  Hyundai appealed to Division Two of the Court of Appeals.

Division Two reversed in a 2-to-1 decision.  141 Wn. App. 495.  The appellate court majority agreed with the trial court that Hyundai had willfully and deliberately violated the discovery rules.  But despite the delay and the lost evidence, it found “no prejudice to Magaña’s ability to retry this case resulting from Hyundai’s discovery violations,” concluding that lesser sanctions would have sufficed.  A lengthy and formidable dissent by Judge Bridgewater pointed out that the trial court had made thorough findings of prejudice, that there was substantial evidence to support those findings, and that the trial court expressly rejected lesser sanctions as insufficient.  Since all of these issues are normally reviewed for an abuse of the trial court’s broad discretion, Judge Bridgewater concluded that the appellate court should have affirmed.  Jesse Magaña obtained Supreme Court review.

The Supreme Court sided with Judge Bridgewater, reversing the Court of Appeals.  The Supreme Court began by quoting a caution from the United States Supreme Court: “There is a natural tendency on the part of reviewing courts, properly using the benefit of hindsight, to be heavily influenced by the severity of outright dismissal as a sanction for failure to comply with the discovery order.”  167 Wn.2d at 583 (quoting Nat’l Hockey League v. Metro Club, Inc. 427 U.S. 639 (1967)).  But “since the trial court is in the best position to decide an issue, deference should normally be given to the trial court’s decision.”  Id.  (quoting Fisons, 122 Wn.2d at 339).  Therefore, an “appellate court can disturb a trial court’s sanction only if it is clearly unsupported by the record.”  Id.  (citation omitted).

Turning to the Court Rules, the Supreme Court noted that under CR 37(d), if “a party objects to an interrogatory or a request for production, then the party must seek a protective order under CR 26(c).”  167 Wn.2d at 584.  “If the party does not seek a protective order, then the party must respond to the discovery request.”  Id.  These simple affirmations of the Court Rules had previously been the lynchpin of the trial court’s rulings.

The Supreme Court then essentially held that the trial court’s determinations of willful and deliberate violations, no lesser sanctions, and substantial prejudice, found substantial support in the record.  Simply put, the “Court of Appeals substituted its own discretion for the trial court’s, which is inconsistent with the abuse of discretion standard.”  167 Wn.2d at 590.  The appellate court majority had accepted Hyundai’s litany of challenges to the trial court’s reasoning, which largely ignored the detailed record established in the three-day fact-finding hearing.  The Supreme Court’s majority opinion described and then thoroughly rebutted each of the central tenets of the Court of Appeals’ decision. But the Court of Appeals majority had cited, discussed, and purported to follow Fisons and its progeny, including Division Two’s own Smith v. Behr Process Corp., 113 Wn. App. 306 (2002).  The Magaña Court extensively cites and follows Behr, which previously stood as the strongest defense of strict discovery protections since Fisons.  Behr also involved willful and deliberate suppression of material evidence, test results which showed that the Behr product (exterior covering for cedar) not only failed to kill mildew, as advertised, but actually lead to the growth of mildew within 3 to 6 months.  Judge David Foscue of the Grays Harbor County Superior Court had granted Plaintiffs (represented by the same law firm as Magana) a default judgment, an order affirmed on appeal by Division II. 

With the Supreme Court’s resounding re-affirmance of Fisons and Behr, together with its very strong rejection of Hyundai’s demand for essentially de novo appellate review in sanctions cases, there is no sign that the sea change wrought by Fisons has subsided.  In fact it has swept away any remaining doubt that sanctions will flow when a party:

(a) makes false, evasive and/or misleading answers;

(b) fails to seek protective orders when documents covered by the request are not provided, 

(c) asserts overbroad objections are asserted without basis and 

(d) seeks to unilaterally change the wording of the discovery propounded.
Justice James Johnson dissented in Magaña, joined by then-Chief Justice Gerry Alexander.  Justice Jim Johnson’s dissent takes a similar tack to that of the Division II majority, faulting the plaintiff for not forcing the discovery issues much earlier in the litigation.  It repeated Hyundai’s statement that the trial court did not consider alternative sanctions to default judgment,  which was directly belied by the trial court’s own Findings and Conclusions. As the Supreme Court majority makes quite clear, the requesting party was entitled to rely on the truth of Hyundai’s sworn answers to interrogatories and requests for production, and “need not have continually requested more discovery and updates on existing requests.”  Plaintiff argued that such a burden to supplement is placed upon the responding party by CR 26 without even being requested to do so by counsel.  The Court added:  “Additionally, Magaña should not have needed to file a motion for an order to compel Hyundai to produce the documents Hyundai was required to produce by the discovery requests themselves, nor does this opinion rest on the existence of a discovery order.”  167 Wn.2d at 588.  Rather, the problem here was that “Hyundai suppressed relevant evidence, which included many documents about other similar claims against Hyundai that would have supported Magaña’s claims.”  Id.  
So, what’s new in Magaña?  Certainly not new are the unremarkable propositions that parties must respond to discovery honestly and may not suppress evidence.  As always, requesting counsel should take great care to craft thorough and complete discovery requests reasonably calculated to lead to the discovery of relevant, admissible evidence, in every case.  After conducting the usual a good-faith CR 26(i) conference, if the responding party still believes that the discovery requests are overbroad or unduly burdensome, that party must either (a) seek a protective order, or (b) produce the documents.  Finally, it remains true that responding counsel must not attempt to “reframe” the discovery requests to avoid producing documents or provide incomplete, evasive or misleading answers. The latter will be held to be  no answer at all and therefore violative of the discovery obligations civil rules.   If this is the way you have been practicing law since (at least) Fisons, then Magaña may be nothing new to you.  Forthright discovery practice and honest answers to interrogatories remain  the best way to avoid any sanctions.  

More novel is the Magaña Court’s strong affirmance that significant willful and deliberate discovery violations – including any serious violations committed without a reasonable excuse – are likely to substantially prejudice the other side’s preparation for trial.  As a consequence a default judgment which forfeits a disobedient party of their jury trial may result in extreme cases. The Supreme Court rejected Hyundai’s contrary claims in no uncertain terms.  It is difficult to see how future trial courts could find no prejudice unless ample time remains to develop the tardy evidence prior to the scheduled trial date.  As the Smith v. Behr court held, a continuance is no remedy, but rather it simply rewards the wrongdoer.

Magaña makes clear that any party seeking or facing any serious sanction for willful and deliberate discovery violations should seek a thorough and detailed fact-finding hearing regarding (a) the underlying facts, (b) whether the violations were willful (ie, that there is no reasonable excuse for the violations), (c) whether any lesser sanctions are available and appropriate, and (e) whether there is substantial prejudice to the requesting party.  However the trial court rules, the prevailing party should propose thorough and detailed findings on these five elements.  The trial court’s  Findings of Fact and Conclusions of Law were extremely detailed and were over 50 pages long. Fisons’ four goals of discovery sancations – deterrence, education, punishment, and compensation – also provide strong guidance for crafting findings and conclusions.  

Finally, Magaña reaffirms that the trial court’s fact-finding hearing will remain the main event, so losing parties will not obtain de novo appellate review of the trial court’s thorough and careful findings and conclusions.  Again, Magaña very plainly reaffirms the abuse of discretion standard of review.  Solid evidence supporting strong findings and conclusions will pass the appellate test.  
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